Background on the Servicemembers Civil Relief Act
National Bulletin 2014-6 provides guidance on properly implementing the Servicemembers Civil
Relief Act. 50 App. U.S.C.A. 501 et seq. (“the Act” or “SCRA”), which was formerly known
as the “Soldiers and Sailors’ Civil Relief Act”. This article is intended to provide a broader
perspective and deeper understanding about this lengthy piece of legislation that addresses a
variety of issues important to military personnel.
Who Does the Act Protect?
The Act protects active duty members in the Army, Navy, Air Force, Marine Corps and Coast
Guard, and members of the National Guard called to active service for 30 days or more. The
term “Military Service” as defined in the Act, also applies to members of the commissioned
corps of the National Oceanic and Atmospheric Administration; and the commissioned corps of
the Public Health Service. § 511.
Under certain circumstances, (e.g., eviction actions), dependents of military members (e.g., a
spouse, child, and someone who is supported by the servicemember) are also covered by the Act.
§§ 51, 531. Dependents may also be entitled to protections with respect to other obligations if
they can demonstrate that their ability to comply with an obligation is materially affected by the
servicemember's Military Service. § 538. Persons secondarily liable, like sureties, guarantors,
endorsers, accommodation makers, and co-makers, may also be protected. § 513.
What Does the Act Protect?
The Act provides a wide range of protections for individuals entering, called to active duty in the
military, or deployed servicemembers. It postpones or suspends certain civil obligations to allow
servicemembers to devote their full attention to duty and relieve stress on their families. The
Act impacts a broad range of things, including:
•
•
•
•
•
•
•
•
•

Outstanding credit card debt
Mortgage payments
Foreclosures
Pending trials
Taxes and Tax foreclosures
Life insurance
Protecting dependents against eviction
Allowing the servicemember to terminate a lease following change of station orders.
Caps interest rates on credit obligations (including credit cards)

This article focuses on only those sections of the Act that directly affect foreclosure procedures
and the insurability of foreclosed property. However, note that these provisions also apply to
other court actions like quiet title actions and domestic relations actions that can affect title. It
does not purport to be a review of the entire Act.
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How Does the Act affect Real Property Title?
WFG and its agents are rarely going to be in the role of creditors to a service-member or in any
of the other directly affected relationships. However, we do provide title and other services to
creditors who have duties under the Act. In that role, we may be called upon to assist them with
their own compliance with the Act.
When we insure title after a foreclosure, we also must assure that any affected servicemembers
received the full protections to which they are entitled under the Act, and that it is properly
documented in the land or court records for the benefit of the next examiner. While as title
examiners, we are not subject to the criminal enforcement provisions of the Act, a completed
judicial or non-judicial foreclosure may be set aside based on non-compliance with the Act –
thus turning it into a title claim. It is also the right thing to do for the brave men and women
serving our country.
So first, we’ll examine the provisions of the Act which affect Real Property Title. National
Bulletin 2014-6 spells out the practices and standards to be followed to document proper
compliance.
The SCRA affects real property title in five different ways:
1. Judicial Foreclosure of Pre-Service Mortgage:
Section 533 of the Act protects military personnel from legal proceedings to enforce a secured
debt in the nature of a mortgage created prior to the date on which Military Service commenced.
Under subsection 533(b), a court must stay any proceedings to enforce a secured debt unless the
court finds that the ability of the debtor to comply with the terms of the debt was not materially
affected by Military Service.
From a title standpoint, it is important to note §533(c) which provides any foreclosure made
during the period of Military Service or for one year thereafter is invalid unless agreed to by the
mortgagor or specifically approved by the court.
Section 533 does not apply to the foreclosure of Condominium, Homeowners Association Liens,
or other non-tax liens, however, §521 (protecting against default judgments); §522 (providing for
stay of proceedings) and §524 (stay or vacation of execution) may provide important protections
in those contexts.
2. Non-Judicial Foreclosure of Pre-Service Mortgage
The same section 533(c) functionally makes a non-judicial foreclosure of a pre-service mortgage
or deed of trust impractical as to an active duty servicemember or within one year after the
conclusion of Military Service. There are two ways in which a non-judicial foreclosure may
validly proceed. The first is to have an express court order authorizing the sale and a second
approving the sale. (hardly a non-judicial process). The second is to have the servicemember
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agree to the foreclosure. The waiver of rights under the Act requires meeting very specific
requirements (§517) and reliance on any such waiver is to be made only upon review and
approval of a WFG underwriter. The responsibility for assuring compliance with these
requirements falls to the foreclosing lender and the trustee. While practices differ around the
country, compliance with the Act is not always documented in the land records.
3. Protections against Default Judgments
Congress recognized that it can be exceedingly difficult for a servicemember to respond to or
appear before a domestic court. Accordingly, §521 of the Act provides protections for the
servicemember against the entry of default judgments.
In any action in which a defendant does not make an appearance, “the court, before entering
judgment for the plaintiff, shall require the plaintiff to file with the court an affidavit … stating
whether or not the defendant is in Military Service and showing necessary facts to support the
affidavit.” Contrary to common belief, personal service on a person does not remove one from
the requirements of the Act.
As the Act is phrased, this affidavit would seem to be a condition precedent to the entry of a
judgment, such that a judgment entered in violation of this provision would be void. However,
the case law holds that it is merely voidable at the instance of the servicemember. See e.g.
Davidson v. General Finance Corp., 295 F. Supp. 878, (N.D.Ga.1968); Rentfrow v. Wilson, 213
A.2d 295 (D.C.App.1965); Krumme v. Krumme, 636 P.2d 814, 6 Kan.App.2d 939 (Kan.App.
1981).
Where it appears from the affidavit that the defendant is in Military Service, the court may not
enter a judgment until after the court appoints an attorney to represent the defendant. If an
attorney appointed under this section to represent a servicemember cannot locate the
servicemember, actions by the attorney in the case do not waive any defense of the
servicemember or otherwise bind the servicemember. §521(b)(2).
Providing a false affidavit is a criminal violation under §521(c) of the Act, and subjects the
parties to state law penalties for fraud on the court and perjury. Moving for a default judgment
without providing the required affidavit may also constitute an ethical violation for foreclosing
counsel.
From a title insurance standpoint the danger is that the court is statutorily obligated to reopen the
judgment and allow the servicemember to defend the action (potentially unwinding the insured
sale) if it appears that the servicemember was materially affected by reason of Military Service
in defending the action and has a meritorious or legal defense to the action or some part of it.
The motion to reopen the judgment may be filed up to 60 days after the end of Military Service.
§521(g)(2). Note this is in addition to the basic voidability of the foreclosure under §533(c).

3

4. Tax Foreclosure/Tax Sale
Real property occupied for dwelling, professional, business, or agricultural purposes by a
servicemember or the servicemember's dependents or employees may not be sold to enforce the
collection of a tax or assessment (other than income taxes) except by court order and with the
court’s determination that Military Service does not materially affect the servicemember's ability
to pay the unpaid tax or assessment.
The court may stay the collection action or sale during the period of Military Service and for a
period not more than 180 days after the end of Military Service. When the property has been
sold or forfeited in compliance with these requirements, the servicemember has the right to
redeem (or commence an action to redeem) anytime during or within 180 days after termination
of or release from Military Service. §561
Please note that WFG generally does not insure titles based on non-judicial tax sales for reasons
unrelated to SCRA. However, if WFG does agree to insure a tax title, an SCRA exception must
be taken in any policy unless the matter has been cleared as set forth in National Bulletin 2014-6.
5. Interest Rates Capped, Payments Adjusted.
Interest rates on pre-service debts are capped at 6% per annum, with any excess interest forgiven
and periodic installments payments recomputed to reflect the lower rate. §527 This limitation
on interest rates applies for the entire period of service as to all debts. As to mortgage debts, the
interest rate cap continues for an additional one year after the end of Military Service. This
limitation is also available to the dependents of a servicemember, if the dependent's ability to
comply with the obligation is materially affected by reason of Military Service. §538.
While this protection does not directly affect Real Property title, or affect the foreclosure
process, it may retroactively affect the amount of the debt, or the existence of a default.
Underwriting requirements for the SCRA are set forth in National Bulletin 2014-6.
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